Debate: Worker (mis)classification by Burkinshaw, L.J.
This is a repository copy of Debate: Worker (mis)classification.




Burkinshaw, L.J. (2016) Debate: Worker (mis)classification. Public Money & Management, 
36 (6). p. 398. ISSN 0954-0962 
https://doi.org/10.1080/09540962.2016.1206746
© 2016 Taylor & Francis (Routledge). This is an author produced version of a paper 
subsequently published in Public Money and Management. Uploaded in accordance with 




Unless indicated otherwise, fulltext items are protected by copyright with all rights reserved. The copyright 
exception in section 29 of the Copyright, Designs and Patents Act 1988 allows the making of a single copy 
solely for the purpose of non-commercial research or private study within the limits of fair dealing. The 
publisher or other rights-holder may allow further reproduction and re-use of this version - refer to the White 
Rose Research Online record for this item. Where records identify the publisher as the copyright holder, 
users can verify any specific terms of use on the publisher’s website. 
Takedown 
If you consider content in White Rose Research Online to be in breach of UK law, please notify us by 





Lynda J. Burkinshaw 
けEﾏヮﾉﾗ┞WWげが けゲWﾉa-Wﾏヮﾉﾗ┞WSげが けケ┌;ゲｷ-Wﾏヮﾉﾗ┞WWげが けｴ┞HヴｷS IｷヴI┌ﾏゲデ;ﾐIWゲげが け;デ┞ヮｷI;ﾉ ┘ﾗヴﾆWヴげが けaﾉW┝ｷHﾉW 
┘ﾗヴﾆWヴげが けIﾗﾐデヴ;Iデﾗヴげが けデWﾏヮﾗヴ;ヴ┞ ┘ﾗヴﾆWヴげが けｴﾗﾏW┘ﾗヴﾆWヴげが け;ｪWﾐI┞ ┘ﾗヴﾆWヴげが けｷﾐSWヮWﾐSWﾐデ 
ヮヴﾗaWゲゲｷﾗﾐ;ﾉげが けﾐﾗﾐ-Wﾏヮﾉﾗ┞Wヴ H┌ゲｷﾐWゲゲげが けﾗaa-ヮ;┞ヴﾗﾉﾉげぐ  Workers are classified ;ゲ WｷデｴWヴ けWﾏヮﾉﾗ┞WWゲげ ﾗヴ 
けゲWﾉa-Wﾏヮﾉﾗ┞WSげ aﾗヴ reasons of employment law, tax law, social security etc. This distinction is now 
being questioned (Urwin, 2011). At each end of the scale, it will be clear where individuals fit, but 
ways of working have changed and there are increasing numbers of borderline cases (Freedman 
2001; Urwin 2011). Worker classification is important in many countries, as tax treatments and 
employment rights differ. 
A UK business is subject to penalties if it engages a self-employed worker whose status is 
ゲ┌HゲWケ┌Wﾐデﾉ┞ aﾗ┌ﾐS デﾗ HW けWﾏヮﾉﾗ┞WWげく Sデ;デ┌ゲ ｷゲ determined by case law, which is subjective. One way 
to protect a business from status problems in the UK is to engage individuals operating via their own 
company, creating an けｷﾐデWヴﾏWSｷ;ヴ┞げ HWデ┘WWﾐ デｴW Wﾐｪ;ｪWヴ ;ﾐS デｴW worker. This enables both parties 
to save taxes and national insurance (NI) costs, but, is there けSｷゲｪ┌ｷゲWS Wﾏヮﾉﾗ┞ﾏWﾐデげ? To prevent tax 
avoidance, contentious and complex rules reliant on status case law (the Intermediaries Legislation) 
were introduced in 2000. If the legislation applies the worker suffers more NI and tax.  This ignores 
the contradiction that workers may be treated as employees for tax, but not for employment 
protection purposes (Redston, 2009) and largely disregards the fact that they run a business. 
Ordinarily, the intermediary determines if the legislation applies; however, rules differ for public 
sector workers (HM Treasury, 2012). TｴW UK ヮ┌HﾉｷI ゲWIデﾗヴ I┌ヴヴWﾐデﾉ┞ ゲWWﾆゲ け;ゲゲ┌ヴ;ﾐIWげ of the tax 
position of workers not on the payroll, but proposals are that, in future, it will decide if the 
intermediaries legislation applies (HMRC, ヲヰヱヶぶく A Sｷｪｷデ;ﾉ デﾗﾗﾉ ﾗaaWヴｷﾐｪ けIWヴデ;ｷﾐデ┞げが promised by HMRC 
to help achieve this, remains to be seen. Certainty has not been a feature of this legislation to date. 
Similar tax issues exist in Canada and Australia. In Canada, if the individual is deemed to be an 
けｷﾐIﾗヴヮﾗヴ;デWS Wﾏヮﾉﾗ┞WWげが H;ゲWS ﾗﾐ I;ゲW law, the tax payable can be greater than that of a genuine 
employee (Grant Thornton, 2015).  A┌ゲデヴ;ﾉｷ; ┌ゲWゲ ; けデWゲデげ ;ヮヮヴﾗ;Iｴ H;ゲWS ﾗﾐ デｴW amount of personal 
services income and the source from which it is derived, to determine disguised employment. This 
may offer more certainty than the UK system, but it may be けﾏﾗヴW Sヴ;Iﾗﾐｷ;ﾐげ ;ﾐS ｷﾐIヴW;ゲWS デ;┝Wゲ 
may result (see contractorcalculator.co.uk). 
Status is not just a tax issue. Uber drivers in the USA are engaged as independent contractors, but 
want to be treated as employees.  The case highlights the problems of applying employment tests 
デｴ;デ W┗ﾗﾉ┗WS ヮヴｷﾗヴ デﾗ デﾗS;┞げゲ ﾏﾗSWヴﾐ ┘ﾗヴﾆｷﾐｪ ヮヴ;IデｷIWゲ, as for example, drivers provide their own 
vehicle, provide ゲWヴ┗ｷIWゲ けﾗﾐ SWﾏ;ﾐSげが ;ﾐS may never see their engager (Means and Seiner, 2016).  If 
workers are treated as employees, this means increased costs for employers; hence a reason to use 
intermediaries. 
Trying to fit new working practices into existing classifications involves time and cost. This may 
worsen for an already stretched UK public sector. Some suggest that alignment of tax and social 
security rates may solve the classification problem in the UK (see Freedman, 2001). This may be so 
 
 
for tax, but what about employment issues? Roger Mullin MP (Scottish Nationalist Party), called for a 
review in April 2016, as reported H┞ WｴｷデW ふヲヰヱヶぶぎ けデｴW I┌ヴヴWﾐデ ゲ┞ゲデWﾏ ﾗa shoehorning [contractors] 
into either employed or self-Wﾏヮﾉﾗ┞WSぐｷゲ ﾗ┌デ ﾗa S;デW ;ﾐS ﾐﾗデ aｷデ aor ヮ┌ヴヮﾗゲWげく PWヴｴ;ヮゲ ; ﾐW┘ 
classification of worker ふOTSが ヲヰヱヵぶ ﾗヴ けﾐﾗ┗Wﾉげ ;ヮヮヴﾗ;Iｴ (Means and Seiner, 2016, p. 1511) is needed. 
The UK government claims to encourage business, but subjects it to complex laws. A radical change 
of direction is surely overdue. 
References 
Freedman, J. (2001), Employed or Self-Employed? (www.ifs.org.uk). 
Grant Thornton (2015), Is Your Corporation a Personal Services Business? (www.grantthornton.ca). 
HMRC (2016), Off-Payroll Working in the Public Sector. 
HM Treasury (2012), Review of the Tax Arrangements of Public Sector Appointees, Cm 8350. 
Means, B. and Seiner, J. A. (2016), Navigating the Uber economy. UC Davis Law Review, 49, pp. 
1511に1546 
OTS (2015), Employment Status Report (www.gov.uk). 
Redston, A. (2009), Keep it, change it, bin it? Taxation, 164, p. 438 
Urwin, P. (2011), Self-Employment, Small Firms and Enterprise (www.iea.org.uk). 
White, S. (2016), SNP calls for strategic review of income tax for contractors (www.cchdaily.co.uk). 
 
